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RONCALLI FREIGHT COMPANY, INC.,

ORIG, RETURN DATD: 2/26120
SUBMISSION DATE: 12116/20
MOTION SEQ#007

MOTION:007-MG

Plaintiff,

-against-

FIRX ISLAND PINES PROPERTY OWNERS'
ASSOCIATION, INC. (FIPPOA), FIPPOA
CHARITABLE FOUNDATION, JAY PAGANO,
MICHAEL HARTSTEIN and ALAN S.
BRODHERSON,

ATTORNEY FOR PLAINTIFF
Patricia Byrne Blair
9-B Montauk Highwal'
Blue Point, New York I 1715
ATTORNEY FOR RESPONDENTS
Braverman Greenspun, PC
110 East 42nd Street, l7'h Floor
New York, New York 10017

Defendants.

Upon the following efiled papers numbered223 to 278
read on this motion for summarv iudsment
dismissins the complaint and summary iudement on counterclaim ; Notice of Motion/ Order to Show Cause and
supporting papers 223 - 255
Answering
: Notice of Cross Motion and supporting papers_;
Aflidavits and supporting papers 261 - 275
; Replying Affidavits and supporting papers 278
(
ion) it is,
Other_;
_;

ORDERED that the motion (007) by defendant Fire Island Pines Property Owners'
Association for summary judgment dismissing the complaint as asserted against it is granted; and
it is further
OR-DEREDthatpartial summaryjudgment is granted to defendant Fire Island Pines Property
Owners' Association on its counterclaim on the issue ofliability; and it is further
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ORDEREDthat a virtual hearing shall be held on March
the amount owed by Plaintiff on the counterclaim.

i 8, 2021 at 10:30 a.m. to determine

In this action, Plaintiff seeks damages for breach of contract and tortious interference with
prospective business relationships. Plaintiff s predecessor, Coastline Freight and Charter Service,
Inc. ("Coastline") and Defendant Fire Island Pines Property Owners' Association C'FIPPOA')
entered into a freight service contract ("Dock Agreement") on January 8, 2008, whereby Coastline
would pay a freight docking fee or landing fee for the use of a freight dock in the harbor of Fire
Island Pines ("the Pines"), for a five-year term, to expire on January 8, 201 3. The parties extended
the Dock Agreement pursuant to Paragraph 17.2 for one year until January 8, 2014. Prior to the
expiration ofthe second Dock Agreement, Plaintiffpurchased the assets ofCoastline and was called
New Coastline or Roncalli Freight Company Inc.
The Dock Agreement provides, in part, that Plaintiff would provide ferry freight service
between Sayville and Fire Island Pines (Paragraph 2), Plaintiff would not enter into special
agreements with secondary carriers, and that FIPPOA would schedule and collect docking fees from
all secondary caniers (Paragraph 3), Ptaintiff would pay certain freight docking charges (Paragraph
4), FIPPOA would decide whether Plaintiff would refuse carrier service to any party identified by
FIPPOA, and Plaintiff would coordinate deliveries made to the dock (Paragraph 5), FIPPOA may
cancel the Dock Agreement for, among other things, nonpayment by Plaintiffafter written notice by
FIPPOA (Paragraph 18), and FIPPOA will announce and publicize in its publications that Plaintiff
is the primary freight carrier to Fire Island Pines (Paragraph 24).

Plaintiffcanied freight for Walter Boss, Inc., and its other entities, Pines Propane Corp. and
Pines and Pools, Inc. ("Boss"), among others. However, onJuly 1,2012, Plaintiff stopped carrying
freight for Boss and its entities on the ground that Boss did not pay Plaintiff s invoices. There is no
dispute that Plaintiffhas never resumed carrying Boss's freight.l
FIPPOA fulfilled its obligation as the homeowners' association and found alternative
transportation for Boss's goods and services, especially propane, which was necessary to every
homeowner. Subsequentty, Plaintiff stopped paying freight dock fees to FIPPOA in violation ofthe
Dock Agreement and alleged that FIPPOA wrongfully intervened on Boss's behalf to continue

1

This dispute resulted in litigation between Boss and Plaintiff captioned Walter Boss, Inc., el al v
Roncalli Freighr Company, Inc., d/b/a Coastline, et al,Index No.020146/2012. In that action, by a decision
after a non-jury trial dated November 8, 2018 (Hudson, J.), the court awarded the amount of $103,412.82to
Walter Bosi, Inc., Pines Propane Corp., and Pines Pools, Inc., which the court determined would offset the
award in the amount of $1,049,838.04, which was awarded to Roncalli Freight Company, Inc. on its
counterclaim, and resulted in a judgment entered for Roncalli Freight Company, Inc. in the amount of
$946,425.22 plus statutory costs for a total of $947 ,37 5.22.
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services to residents of Fire Island Pines. At the expiration of the Dock Agreement on January 8,
2014, Plaintiff and FIPPOA were still negotiating and did not reach a new agreement until May 9,
2014, which would expire according to its terms on December 31,2014. The May 9,2014
Agreement formally recognized that Plaintiffassumed Old Coastline's operations, that Plaintiffwas
taking the place of Old Coastline under the 2008 Agreement, and confirmed Plaintiffs financial
obligations to FIPPOA. The record reveals a letter dated October 16,2014, wherein FIPPOA
notified Plaintiff that certain freight charges/landing fees were due and owing and if not paid, the
Agreement would be terminated on October 30,2014. The record reveals that during this time
frame, Plaintiff sold its assets to Beachcomber Freight Service, Inc. This action was commenced on
November 20, 2014. Defendants served an answer and asserted a counterclaim for unpaid landing
fees and other costs.

Procedurally, by Order dated June l, 2016 (Garguilo, J.), this Court dismissed the third,
fourth, fifth, sixth, seventh, eighth, ninth, tenth, eleventh, twelfth, fourteenth, sixteenth, and
eighteenth causes of action. All allegations were dismissed as asserted against the individual
defendants. Defendant FIPPOA now moves for summary judgment dismissing the remaining causes
of action in the complaint as asserted against it and for summary judgment in its favor on its
counterclaim for the payment of landing fees, penalties, attomey fees, costs and disbursements.
The remaining causes of action are as follows: the first cause olaction alleges that FIPPOA
unilaterally terminated the Dock Agreement by letter dated October 16,2014, that it breached the
Dock Agreement on multiple occasions, causing damages in the amount of $1,118,477.30. The
second cause of action alleges that defendants breached the contract by promoting the use of an
altemative ferry service other than ptaintiff, causing damage to plaintiff. The thirteenth cause of
action alleges that defendants breached the January 8, 2008 contract by not collecting any fines from
persons or entities that breached the Freight Dock Rules and Regulations. The fifteenth cause of
action alleges that FIPPOA intentionally interfered with plaintiffs business by ananging for
altemative shipping ofBoss's cargo in h:lry,2012, causing damages to Plaintiff. The seventeenth
cause ofaction alleges that defendant breached Paragraph 24 in the Dock Agreement by failing to
announce and publicize that plaintiff was the primary freight carrier to Fire Island Pines.
In support ofthe motion to dismiss the breach ofcontract causes ofaction (the first, second,
thirteenth and seventeenth causes ofaction), FIPPOA initially contends that the first cause ofaction
is conclusory and fails to specift what provision of the Dock Agreement has been breached.
Moreover, FIPPOA states that Plaintifls allegation of damages is speculative in the second cause
ofaction, and cites Bi-Economy Mkt, Inc. v Harleysville lzs. Ca. (10 NY3d I 87, 856 NYS2d 505
[2008], which holds that compensatory or general damages are the natural and probable consequence

of the breach); ard Biotronic. v Conor Medsystems (22 NY3d 799,988 NYS2d 527 [2014], in
which the Court denied damages on the ground that they did not flow directly from the purported
breach). FIPPOA argues that Plaintiff is attempting to recoup damages for the loss of revenue it
allegedly sustained after it suspended service to Boss, which has nothing to do with FIPPOA, since
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FIPPOA was not a party to the Boss Contract. FIPPOA also contends that there is no provision in
the Dock Agreement which requires FIPPOA to enforce Plaintifls contracts with its customers.
FIPPOA further contends that it did not promote other freight haulers, but was compelled to
seek an altemate method ofdelivering propane, which created an emergency for homeowners on the
July 41h weekend. FIPPOA submits the deposition testimony of Jay Michael Hartstein, who stated
that FIPPOA's sole mission is to make sure that the services are provided continuously to the
property owners. Thus, he stated, FIPPOA is not prohibited by the Dock Agreement from taking any
actions necessaryto protect its homeowners in emergencies. He also stated that the Dock Agreement
provides for secondary freight haulers' use ofthe dock. Therefore, it was not a violation ofthe Dock
Agreement to seek the help ofother freight carriers to deliver propane to the residents.
FIPPOA submits the deposition ofJohn Pagano, the President ofFIPPOA, who recalls that
Boss informed him that Plaintiff refused to carry his propane tanks to the Pines. Pagano also states
that he leamed from Von Kuersteiner that Boss owed his company money and his refusal to carry
Boss's freight was the only way to compel payment. Pagano stated that he tried to negotiate a
compromise between Plaintiffand Boss, however, when that failed, he called other freight carriers
to help the homeowners. FIPPOA further contends that Plaintiff cannot prove damages and cites
Crystal Clear Dev., LLC v Devon Architects of N.Y, P.C. (97 AD3d 716, 949 NYS2d 398 [2d Dept
20i2], which holds that the plaintiff could not prove damages because there was no intent by the
parties to allow for economic loss as a potential basis in the event ofbreach).

With regard to imposing fines upon those who allegedly violated the Freight Dock Rules,
John Pagano, FIPPOA's President, stated in his deposition that although FIPPOA did fine some
contractors for bringing freight and building supplies to residents' private slips, he conceded that it
had difficulty collecting the fines since it had no municipal authority as a homeowners' association.
Instead, he sent a letter to the residents and contractors, and later held a luncheon and invited the
contractors. After explaining the Freight Dock Rules, FIPPOA and the contractors arrived at a
compromise which consisted of allowing residents and contractors to take supplies that they could
personally carry on and offthe slips, but must ship any other supplies that were too large via a freight
carrier. After that meeting, FIPPOA states it obtained compliance. In any event, FIPPOA contends
that it had no obligation to enforce rules or impose fines upon others under the Dock Agreement with
Plaintifl therefore, there is no liabitity for damages to Plaintiff. Therefore, FIPPOA states that
Plaintiff s speculation of damages cannot support a claim for breach of contract and cites
Demetriades v Royal Abstract Deferred, LLC (159 AD3d 501, 74 NYS3d 5 [1st Dept 2008], where
the court granted summary judgment, finding that the defendant cannot be held liable in breach of
contract for the damages due to a criminal fraud based on the speculation).
In addition, FTPPOA contends that Boss habituatly broke the rules regarding freight charges
owed to Coastline, and later Plaintiff, and any damages alleged by Plaintiffare traceable to Plaintifls
long dispute with Boss not a purported failure by FIPPOA to enforce rules and issue fines for rule
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violations. As for the seventeenth cause of action, FIPPOA argues that Plaintifls damages

are

speculative and conclusory. The Dock Agreement does not provide for the recovery of lost profits
due to a failure to announce and publicize in its publications that Coastline is the primary freight
carrier to Fire Island Pines. FIPPOA also states that Plaintiff fails to provide evidence of damages
which are reasonably certain and without speculatio n, citing Rakylar v lYashington Mut. Bank (51
AD3d 995, 858 NYS2d 759 [2d Dept 2008], which held that damages were too speculative).
FIPPOA further notes that Plaintills expert also failed to address damages for this cause ofaction.
In opposition, Plaintiff contends it has properly pled the first cause ofaction. In addition,
Plaintiff claims that any violation ofthe Freight Dock Rules caused a loss of income for Plaintiff,
since the contractors and residents were supposed to ship construction materials on its ferry. If
FIPPOA fined the contractors, these people would subsequently send their freight with Plaintiffto
avoid future fines. Although Plaintiff complained to FIPPOA when it observed noncompliance by
contractors, Plaintiffstates that FIPPOA did nothing. Plaintiffacknowledges that a dispute between
Roncalli Freight Company and Boss and its related entities was ongoing since 2010. WhenBossdid
not pay its freight bilt in2012, Plaintiff suspended shipping. FIPPOA actively engaged in securing
an altemative ferry freight service for Boss, rather than bring in a separate propane company.
Plaintiffsees FIPPOA's intervention as "way beyond what is thought to be proper actions, all to the
detriment of Plaintiff," and that it raises questions of fact. Plaintiff seeks damages in the second
cause of action as a result of FIPPOA's promoting the use of an altemative freight company.
Plaintiff claims that it suffered economic fallout from FIPPOA's intervention which includes lost
revenue from not being able to recover payment of its invoices.
In support of its motion to dismiss the fifteenth cause ofaction, FIPPOA contends that it did
not breach the Boss Contract, and ciles Law Oflices oflra H. Liehowitzv Landmark Ventures, Inc.
(131 AD3d 583, 15 NYS3d 814 [2d Dept 2015], which holds that this cause of action does not
require a breach ofan existing contract, but must meet the more culpable standard). In addition,
FIPPOA cites Ma uhon Paving, LLC v Town of Poughkeepsie,9S AD3d 1009, 950 NYS2d762l2d

Dept 2012], which holds that where no contract existed, the culpable conduct must be a crime,
independent tort, physical violence, fraud, misrepresentation, criminal prosecution or civil suits.
FIPPOA contends that no such culpable conduct can be proven, and the purpose of its action was
not solely to harm Plaintiff, but to provide propane to its homeowners , citing Out of lhe Box
Promorions, LLC v Koschitzk (55 AD3d 57 5,866 NYS2d 677 [2d Dept 2008]).
A party moving for summary judgment must make a prima facie showing of entitlement as
a matter of law, offering sufficient evidence to demonstrate the absence ofany material issues offact
(llinegrad v New York Univ. Med. Crr., 64 NY2d 851,487 NYS2d 316 [1985]; Zuckerman v New
York, 49 NY2d 557, 427 NYS2d 595 [19S0]). Of course, summary judgment is a drastic remedy
and shoutd not be granted where there is any doubt as to the existence of a triable issue (S/eruart
Title Ins. Co. v Equitable Land Servs.,2O7 AD2d 880, 616 NYS2d 650 [2d Dept 1994]), but once
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prima facie showing has been made, the burden shifts to the party opposing the motion to produce
evidentiary proof in admissible form sufficient to establish material issues of fact which require a
trial of the action (Alvarez v Prospect Hosp.,68 NY2d 320, 508 NYS2d 923 [986]).
a

A complaint adequately states a cause ofaction for breach ofcontract when it alleges ( I ) the
existence ofa contract; (2) the plaintiff s performance under the contract; (3) the defendant's breach
of that contracq and (4) damages as a result of the breach (JP Morgan Chase v J.H. Electric of
N.Y., Inc.,69 AD3d 802, 893 NYS2d 237 [2d Dept 2010]). The non-breaching party may recover
general damages which are the natural and probable consequences of the breach (Bi-Economy
Market, Inc.v Harleysville Ins. Co.,supraat 193). The party breaching is liable for risks foreseen
at the time the contract was made (Ashland Mgt. v Janien, 82 NY2d 395,403,604 NYS2d 912
tr ee3l).

FIPPOA has demonstrated its prima facie entitlement to judgment as a matter of law in the
first, second, thirteenth, and seventeenth causes ofaction. There is no evidence in the record which
shows that FIPPOA terminated the contract. Contraryto Plaintiff s allegations, the October 16,2014
letter gave notice that the contract would be terminated if no payment offreight dock charges were
paid, but no evidence was submitted that the Dock Agreement was terminated. With regard to the
second cause of action, there is no prohibition in the Dock Agreement from engaging secondary
freight caniers to deliver propane to the Pines. While Plaintiff sought assistance from FIPPOA to
refrain from using alternate means to ship Boss's propane, there is no dispute that the Dock
Agreement is silent regarding this expectation to enforce Plaintiff s contracts with its customers.
Likewise, with regard to the thirteenth cause of action, the Dock Agreement does not require
FIPPOA to collect fines for violations ofthe Freight Dock Rules by companies other than Plaintiff.
Therefore, there was no breach of the Dock Agreement. With regard to damages, at the time the
Dock Agreement was executed, the parties did not foresee damages to Plaintiff lor nonpayment of
freight charges by its customers, or for FIPPOA's altemate plan to provide propane to its
homeowners.

Plaintiff has failed to raise triable issues offact. In as much as Von Kuersteiner conceded
in his deposition that FIPPOA was not a party to the Boss Contract, FIPPOA had no duty to honor
Plaintiff s contract with Boss to the detriment of its homeowners. Von Kuersteiner also conceded
thal there was no provision in the Dock Agreement which required FIPPOA to enforce Plaintiff s
contracts with its customers. Plaintiflhas also failed to raise a triable issue of fact with regard to
damages under the Dock Agreement. Therefore, the first, second, and thirteenth causes ofaction are
dismissed.

Turning to the seventeenth cause of action, FIPPOA has demonstrated its entitlement to
judgment as a matter of law regarding Paragraph 24. While FIPPOA's representatives concededthat
it haa tne resources and did not advertise Plaintiff as the primary freight carrier to the Pines,
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FIPPOA has demonstrated that Plaintifls claim for damages is speculative at more than one million
dollars which is not capable of proof with reasonable certainty (Kenford Co, v County of Erie,67
NY2d 257, 502 NYS2d I 3 1 [ 986]). In opposition, Plaintiffhas failed to raise a triable issue offact.
Therefore, the seventeenth cause of action is dismissed.

A claim for intentional interference with prospective business relations occurs where"a
plaintiffmust showthat the defendant interfered with the ptaintiffs business relationships either with
the sole purpose of harming the plaintiff or by means that were unlawful or improper" (Nassau
Diagnostic Imaging & Radiation Oncologt Assoc. v llinthrop-University Hosp,,197 AD2d 563,
563-564,602 NYS2d 650 [993]). In contrast, tortious interference with contract consists of the
presence ofan existing, enforceable contract and a defendant's deliberate interference which results
in a breach ofthat contract, causing damage to the plaintiff (ll/ft ite Plains Coat & Apron Co,, Inc,
v Cintas Corp.,8 NY3d 422, 426,835 NYS2d 530 [2007]). Where there is a breach ofcontract, a
plaintiff may recover damages even if the defendant was engaged in lawful behavior. Where there
has been no breach ofan existing contract, but only interference with prospective contract rights,
however, a plaintiff must show more culpable conduct on the part of the defendant (Camel Corp.
v Noonan,3 NY3d 182, 187, 785 NYS2d 359, 360 [2004]).
Here, FIPPOA has demonstrated its entitlement to judgment as a matter of law on the ground
that its conduct did not result in a breach of the Boss Contract. The evidence shows that FIPPOA
did not call secondary freight carriers to bring propane to the Pines until after it leamed that Plaintiff
suspended service to Boss, when, in effect, the Boss Contract was breached. FIPPOA further

demonstrates that its conduct was motivated by economic self-interest to assist its homeowners
obtain propane over the July 4'h weekend, and did not act to compete with Plaintiff for Boss's
business (Carue I Corp. v Noonarr, supra at 190). Moreover, there is no evidence in the record that
would demonstrate egregious, wrongful or criminal activity, or intentional torts by FIPPOA, and no
conduct which was directed to harm plaintiff (Out of the Box Promotions, LLC v Koschilzki,55

AD3d 575, 577,866 NYS2d677, 680 [2d Dept 2008], quoting Guard-Life Corp. v Parker
Hardware Mfg. Corp., 50 NY2d 183, 191, 428 NYS2d 628 [1980]).

Plaintiff failed to raise a triable issue of

fact. Von

Kuersteiner's expression of
disappointment that FIPPOA would disregard Boss's nonpayment to Plaintiff and allow for the
transport ofBoss's propane tanks to the Pines is not probative underthese circumstances. Moreover,
Plaintiff s claim that FIPPOA had a "warped sense ofduty to keep a competitive balance for having
two gas companies in the Pines" does not rise to the level ofculpable conduct required in a claim
for tortious intert'erence with prospective contractual relations or that FIPPOA intended to harm
Ptaintiff. Therefore. the fifteenth cause ofaction is dismissed.

Tuming to FIPPOA's counterclaim for landing fees, FIPPOA has demonstrated its
entitlement to partial summary judgment as a matter of law. FIPPOA submits the deposition
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testimony of Eric Von Kuersteiner, who concedes that the Dock Agreement does not provide that
Plaintiff would be excused from paying sums owed if FIPPOA was not abiding by the agreement.
While FIPPOA has submitted the Dock Agreements, there is no proof in the record regarding the
amount owed by Plaintiff. In opposition, Plaintiff failed to raise a triable issue of iact. Plaintiff s
counsel affirms that inasmuch as FIPPOA atlegedly breached the Dock Agreement that summary
judgment should not be granted on the counterclaim, and that there are issues of fact. Here, the
Court finds that Plaintiff breached the Dock Agreement by failing to pay landing fees as it agreed
to do when it executed the Dock Agreement. Accordingly, vitual hearing will be held to determine
the amount of landing fees, late fees, and other costs owed by Plaintiff.

Accordingly, the motion by FIPPOA for summary judgment dismissing the complaint is
granted. In addition, pa(ial summary judgment is granted in FIPPOA's favor on its counterclaim
on the issue olliability for the recovery of landing fees, late fees and other costs.

Dated: February 3, 2021
J
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