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To commence the 30 day statutory time period for 

appeals as of right (CPLR 5513[a]), you are advised 

to serve a copy of this order, with notice of entry, 

upon all parties. 

 

 

SUPREME COURT OF THE STATE OF NEW YORK 

COUNTY OF ROCKLAND 

-------------------------------------------------------------------------X 

BOARD OF MANAGERS OF HILLCREST POINT 

APARTMENTS OWNER’S CORP. and PAMELA 

ALEXANDER 

 

          

    Plaintiffs,    DECISION AND ORDER  

         Index No.: 034870/2021 

    -against-         

         Mot. Seq. No. 2 

MICHAEL DALEY,  

 

    Defendant. 

--------------------------------------------------------------------------X 

MICHAEL DALEY,  

    Third-Party Plaintiff,  

   -against-  

 

BOARD OF MANAGERS OF HILLCREST POINT 

APARTMENTS OWNER’S CORP., PAMELA 

ALEXANDER, and ANDREW COHEN, 

 

    Third-Party Defendants. 

--------------------------------------------------------------------------X 

ZUGIBE, J. 

In connection with Third Party Defendants’ motion to dismiss Third Party Plaintiff’s 

amended counterclaims and the third-party action pursuant to N.Y. CIV. PRAC. L&R (“CPLR”) 

§§ 215(3), 1007, 1010, 3211(a)(1), (5) and (7), 3016(a)-(c), the Court has read and considered 

documents designated via NYSCEF as numbers 26-471, and hereby renders the following 

Decision: 

 
1 The Court has also considered the oral argument which took place on the record on April 7, 

2022.   
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RELEVANT FACTUAL AND PROCEDURAL BACKGROUND 

 The BOARD OF MANAGERS OF HILLCREST POINT APARTMENTS OWNER’S 

CORP. (“Board of Managers”) and its President, PAMELA ALEXANDER (collectively referred 

to herein as “Plaintiffs”) commenced this action alleging three (3) defamation per se causes of 

action as against MICHAEL DALEY (“Defendant” or “Third Party Plaintiff”).  The alleged 

actions that form the basis of the defamation claims stem from the time when Defendant served 

as secretary of Board of Managers, and was subsequently removed as a board member, as 

outlined more fully in the Complaint.  NYSCEF Doc. 1.      

 In response to the Complaint, the Defendant filed an Answer with Counterclaims, as well 

as a Third-Party Complaint as against the Board of Managers, PAMELA ALEXANDER (“Ms. 

Alexander”), and counsel to the Board of Managers, ANDREW COHEN (“Mr. Cohen”) 

(collectively referred to herein as “Third Party Defendants”).  By Notice of Motion dated 

November 1, 2021, the Third-Party Defendants sought dismissal of the counterclaims and Third-

Party Complaint, with prejudice.  NYSCEF Doc. 20.  On November 29, 2021, Defendant 

opposed the motion and filed amended counterclaims and Third-Party Complaint.  NYSCEF 

Docs. 22-24.  The amendments were, as per counsel for Defendant, intended to rectify some of 

the issues raised by counsel for Third-Party Defendants’ motion to dismiss.  NYSCEF Doc. 22.  

By Stipulation dated December 9, 2021, the Third-Party Defendants withdrew their motion to 

dismiss, without prejudice, and the parties agreed to extend Third-Party Defendants’ deadline to 

respond to the amended counterclaims and pleading.  NYSCEF Doc. 25.  

 In his amended counterclaims, Defendant alleges Plaintiffs: (i) breached the Board of 

Managers’ by-laws; (ii) breached their fiduciary duty or duties; (iii) improperly removed him as 

a board member in retaliation for his inquiries into the Board’s finances; and (iv) demands 

compensatory and punitive damages for Plaintiffs’ alleged defamatory statements. NYSCEF 

Doc. 23.  The Third-Party Complaint asserts causes of action against Andrew Cohen for breach 

of fiduciary duty, and seeks compensatory and punitive damages from him based on the alleged 

defamation.  It also asserts causes of action against the Board alleging the same thing- a breach 

of fiduciary duty, as well as seeks compensatory and punitive damages for the alleged 

defamation.  NYSCEF Doc. 23.  Third-Party Defendants now move to dismiss both the 

FILED: ROCKLAND COUNTY CLERK 05/19/2022 11:53 AM INDEX NO. 034870/2021

NYSCEF DOC. NO. 49 RECEIVED NYSCEF: 05/19/2022

2 of 14



3 
 

counterclaims and the Third-Party Complaint for a host of procedural and substantive reasons, 

each of which shall be addressed more fully, infra.    

CONTENTIONS OF THE PARTIES 

The Counterclaims 

Counterclaim 1: Breach of By-Laws/Proprietary Lease 

Defendant alleges that the Board of Managers failed to make certain emergency repairs 

after he requested that they address them in violation of paragraphs 2, 4, and 18 of the 

proprietary lease.  As per the Defendant, the Board indicated that they could not address the 

issues because he was a board member and it created a conflict.  As per the Defendant, this delay 

resulted in a greater amount of damage to his unit.  Based on the damages sustained as a result of 

the immediate failure to address the problem, Defendant seeks $170,000 in compensatory 

damages and $1,000,000 in punitive damages.  NYSCEF Doc. 23, ¶18-30.    

Plaintiffs argue that Defendant does not have standing to make this claim because he is 

not a party to the proprietary lease, but rather, his wife is.  Plaintiffs also point out that the 

Defendant does not identify any specific provision of the by-laws that has been violated, and 

instead refers to the lease, which is a separate and distinct document from the by-laws.  To the 

extent the pleading does not identify what specific by-laws were breached, Plaintiffs aver that no 

cause of action has been pled.  Finally, as PAMELA ALEXANDER is not a party to the by-laws, 

Plaintiffs argue that she cannot be the subject of a claim for breach thereof. In addition, Plaintiffs 

point out that Ms. Alexander was not on the board in 2017, as per her Affidavit. NYSCEF Doc. 

32.     

In opposition, Defendant contends that he maintains standing to assert this claim because 

his wife is a party to the proprietary lease, and because he is an occupant under the contract of 

sale.  In addition, Defendant’s counsel contends this action is properly asserted against the Board 

because they breached the proprietary lease and their fiduciary duty or duties.  At oral argument 

counsel for Defendant stated that it was his belief that pursuant to the EPTL, when Defendant’s 

wife passed away, Defendant automatically took title to her shares of the cooperative unit.  

Plaintiffs, however, argue that the transfer of shares is not automatic, and that Defendant never 

took the required steps to commence the process of transferring the shares.  Further, at oral 
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argument, the Court questioned the parties about whether Defendant was, as an occupant of the 

unit, an intended third-party beneficiary of the lease, or whether he may have acquired that status 

by reason of previously having served as a member of the Board of Managers even though he 

was not a named party on the lease.  Plaintiffs stated on the record that there are no requirements 

to serve as a member of the Board of Managers set forth in the By-laws, and that anyone, 

whether a resident or not, could run for a seat on said Board.      

Counterclaims 2 and 3: Breach of Fiduciary Duty and Inappropriate Removal as Board Member      

 Defendant alleges in his second counterclaim that the Board and Ms. Alexander breached 

their fiduciary duties and unspecified provisions of the by-laws by removing him as a board 

member. NYSCEF Doc. 23, ¶32-33.  For this claim, Defendant also seeks $170,000 in 

compensatory damages and $1,000,000 in punitive damages. Id.   

 Plaintiffs argue Defendant has failed to state a claim for breach of fiduciary duty because 

he has alleged no facts in his counterclaim that demonstrate the existence of a fiduciary 

relationship, and further because same appears to be duplicative of the breach claim set forth in 

counterclaim one, described supra.  Plaintiffs also argue that the individual board members are 

not parties to the by-laws and thus, since no allegations of tortious or wrongful conduct have 

been made specific to individual board members, they cannot be held individually liable. 

 In counterclaim three, Defendant alleges that his removal as a board member was 

improper, illegal, and constituted retaliation as well as a violation of his due process rights.  

NYSCEF Doc. 23, ¶ 35-39.  Again, Defendant seeks the same monetary relief: $170,000 in 

compensatory damages and $1,000,000 in punitive damages. Id.   

To the extent that counterclaims two and three challenge the process by which Defendant 

was removed from his position as a board member, Plaintiffs point out that the appropriate 

manner in which to challenge the removal was by commencing a proceeding pursuant to CPLR 

Article 78, a proceeding which is now time-barred.     

   In Defendant’s opposition papers, he agreed to withdraw counterclaims two and three 

from his Amended pleading.  NYSCEF Doc. 43, ¶14.  At oral argument, counsel for Plaintiffs 

asked that these counterclaims be dismissed, with prejudice.    
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Counterclaim 4: Defamation and Breach of Fiduciary Duty  

 Defendant alleges that Plaintiff Alexander has continuously and publicly defamed him 

by: (i) making false reports to the Spring Valley police department indicating that he harassed 

her; (ii) falsely claiming his unit is in foreclosure; and (iii) sending (along with the rest of the 

Board of Managers) a defamatory letter to Defendant accusing him of misconduct and then 

“tacked” a copy of said letter to every unit in the complex.  NYSCEF Doc. 43, ¶41-49.  As a 

result, Defendant seeks $100,000 in compensatory damages and $1,000,000 in punitive damages.  

Id. at ¶50.     

 Plaintiffs contend that to the extent that the defamation claim is based on statements 

made in April or May of 2020, the claim is time-barred.  With respect to the claim regarding the 

statements made that Defendant’s unit was in foreclosure, the Plaintiffs assert that the statements 

were true, and that truth is a defense to the allegation.  In any event, Plaintiffs contend that Ms. 

Alexander’s statements about foreclosure are protected by the “qualified common interest 

privilege” insofar as they were pertinent to an ongoing judicial action.  Finally, Plaintiffs point 

out that Defendant fails to plead special damages as is required in any slander claim.  

 In opposition, Defendant indicates that the defamation claims are not time-barred, as the 

statements made in April or May of 2020 are “continuing to the present.”  NYSCEF Doc. 43.  

No specifics of the continuing defamatory statements are given.  In terms of statements Ms. 

Alexander made to police, Defendant contends that such criminal accusations constitute 

defamation per se, and thus there is no need to establish special damages.   

The Third-Party Complaint 

The Third-Party pleading contains four causes of action, specifically a breach of fiduciary 

duty claim and a defamation claim against Mr. Cohen, as well as a breach of fiduciary duty claim 

and a defamation claim against the Board of Managers.  For each of the four causes of action, 

Defendant is seeking judgment in the amount of $200,000 and punitive damages in the amount 

of $1,000,000.  NYSCEF Doc. 30.   

Third-Party Defendants contend the third-party complaint should be dismissed as against 

Mr. Cohen because the claims asserted against him do not arise from, nor are they conditioned 

on upon, the liability asserted against the Defendant in the main action.  In addition, Third-Party 
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Defendants point out that the Board of Managers is a named Plaintiff in the main action where 

counterclaims are pending as against them, and thus there was no need to bring them in through a 

third-party action.  

In addition, Third-Party Defendants contend that the third-party action fails to state a 

breach of fiduciary duty claim as against Mr. Cohen, counsel for the Board of Managers, because 

no fiduciary relationship existed as between Mr. Cohen and Defendant.  Additionally, Third-

Party Defendants contend that any defamation claim against Mr. Cohen is deficient for the same 

reasons it would be deficient as asserted against the Board of Managers and/or Ms. Alexander.   

Additionally, Third-Party Defendants contend that the pleading lacks the requisite 

specificity required to state a defamation claim.  To the extent the claim is based on a letter dated 

September 14, 2020 from Mr. Cohen to Defendant (with a cc to the Board of Managers) 

requesting that he cease and desist from engaging in certain behaviors that call into question his 

continued fitness to serve as a board member (NYSCEF Doc. 30, Ex. 1) it is argued that said 

letter cannot serve as the basis for a defamation claim because the substance pertained to 

litigation and was therefore privileged.  To the extent the third-party action asserts breach of 

fiduciary duty and defamation claims against the Board of Managers, counsel contends same 

should be dismissed as being duplicative of the counterclaims.  In fact, Defendant seeks nearly 

identical damages in both the counterclaims and the third-party action.           

Finally, the Third-Party Defendants request that the Court dismiss any requests for 

punitive damages based on their contention that the allegations raised simply do not rise to level 

required to sustain the claim.   

In opposition, counsel for Defendant argues that “as will be shown” all causes of action in 

the third-party Complaint are adequately stated.  NYSCEF Doc. 43.  Defendant does not address 

the reason he re-plead claims that were already asserted as counterclaims. 

ANALYSIS 

Duplicative Pleading 

The Court determines that the third-party complaint, to the extent that it is asserted as 

against the same parties that are the subject of the counterclaims (with the exception of Mr. 

Cohen) and seeks nearly absolutely identical relief, is duplicative of said counterclaims and must 
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be dismissed.  The Court will address the substance of these claims, however, in its analysis on 

the identical counterclaims.   

To have both counterclaims and third-party claims pending against the same parties for 

the same causes of action seeking the same damages would present an unnecessary procedural 

quandary.  The Court questioned counsel for Defendant and Third-Party Plaintiff at the oral 

argument as to why he essentially pled his claims twice, and he was unable to provide an answer.  

The Court therefore sees no reason that both should pending simultaneously. 

Motion to Dismiss the Counterclaims 

In deciding a motion to dismiss, whether it pertains to a Complaint, or a counterclaim as 

asserted in an Answer, the allegations in the claim must be construed liberally, in the light most 

favorable to the plaintiff (or pleading party), and said allegations must be accepted as true. 

Zellner v. Odyl, LLC, 117 A.D.3d 1040, 986 N.Y.S.2d 592 (2d Dep’t 2014).   If, from the four 

corners of the pleading, “‘factual allegations are discerned which taken together manifest any 

cause of action cognizable at law’…” the dismissal motion must fail.  Id. at 1040 (internal 

citation omitted).  Whether the claim will survive a summary judgment motion, or whether 

plaintiff will ultimately be able to prove its entitlement to relief, is irrelevant in determining a 

CPLR § 3211(a)(7) dismissal motion.  See generally, id.        

In evaluating a motion to dismiss, the relevant inquiry is not whether the claimant has 

stated a cause of action, but rather, whether they actually have one after having liberally 

construed the pleading in the claimant’s favor.  In determining the motion, however, the Court 

has no obligation to accept as true conclusory statements with no factual support.  Kopelowitz & 

Co., Inc. v. Mann, 83 A.D.3d 793, 798, 921 N.Y.S.2d 108 (2d Dept. 2011).    

Counterclaim 1: Breach of By-Laws/Proprietary Lease 

 Defendant assert that the Board of Managers somehow breached either the By-Laws or 

the terms and conditions of the proprietary lease when they failed to make immediate repairs to 

Defendant’s unit.  It is not clear how failure to make required repairs would constitute a breach 

of the By-Laws, nor has the Defendant been able to establish which provision of the By-laws is 

applicable.  However, to the extent that Defendant has pled that the failure to make certain 

repairs violated the terms of the propriety lease, and he sustained damages as a direct result, the 

Court must accept these facts as true and deny the motion to dismiss.   
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The issue of standing is important, however the facts on this topic are not so 

straightforward.  Defendant’s now deceased wife was listed on the lease.  Defendant at all times 

resided in/occupied the unit at issue, and even served as a Board member of the “Hillcrest Point 

Apartment Owner’s Corp.”  The Court is not satisfied with Plaintiffs’ counsel’s assertion that 

absolutely anyone, even if not an “owner” could hold a seat on the Board.  Further, there is a 

dispute  about whether the decedent’s shares automatically transferred to Defendant upon her 

passing.   

The “documentary evidence” submitted by Plaintiffs does not conclusively establish 

defenses to the allegations.  At this stage of the proceeding, the Court therefore declines to 

dismiss this claim as against the Board of Managers.   

With respect to Ms. Alexander, however, the Court reaches a different conclusion.  Ms. 

Alexander was not a party to the propriety lease or the By-laws, nor was she even a member of 

the Board of Managers at the time of the events that form the basis of this counterclaim.  See, 

NYSCEF Doc.  32.  Moreover, there are no allegations in the counterclaim that are sufficient to 

hold Ms. Alexander personally liable for this claim regarding a failure to make timely and 

necessary unit repairs.  See, Meadow Lane Equities Corp. v. Hill, 63 A.D.3d 699, 700, 880 

N.Y.S.2d 338-340 (2d Dept. 2009) (individual directors and officers may not be subject 

to liability absent the allegation that they committed separate tortious acts, and a failure to plead 

same properly results in dismissal of a claim as asserted against the individual officer or 

director); see also, King v. 870 Riverside Drive Housing Development Fund Corp., 74 A.D.3d 

494, 495, 902 N.Y.S.2d 86 (1st Dept. 2010).  Therefore, counterclaim one is dismissed with 

respect to Ms. Alexander.   

Counterclaims 2 and 3: Breach of Fiduciary Duty and Inappropriate Removal as Board Member      

 The Court is aware that Defendant has agreed to withdraw these claims.  However, 

Plaintiffs have requested that these counterclaims be deemed dismissed, with prejudice.   

The Court grants Plaintiffs’ request and determines these counterclaims shall be deemed 

dismissed with prejudice.  To the extent counterclaims two and three are intended to challenge 

the Board of Managers’ removal of Defendant as a Board member, same should have been 

commenced by way of an Article 78 proceeding within four (4) months from the date of the 
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determination to remove him was made. Tyk v. Brooklyn Community Bd. 12, 166 A.D.3d 708, 

710, 88 N.Y.S.3d 40 (2d Dept. 2018). As Defendant asserts no reason these claims are 

appropriately commenced in a plenary action, and indeed even agrees to withdraw them, the 

Court determines they are dismissed.   

Counterclaim 4: Defamation and Breach of Fiduciary Duty  

Defendant contends that Ms. Alexander’s false and defamatory statements as set forth in 

this counterclaim also constituted a breach of her fiduciary duty.  In addition, Defendant 

contends that unnamed members of the Board, in posting Mr. Cohen’s September 2020 letter 

regarding the alleged behaviors he exhibited as a board member, also constituted a breach of 

their fiduciary duty.   

“The elements of a cause of action for defamation are (a) a false statement that tends to 

expose a person to public contempt, hatred, ridicule, aversion, or disgrace, (b) published without 

privilege or authorization to a third party, (c) amounting to fault as judged by, at a minimum, a 

negligence standard, and (d) either causing special harm or constituting defamation per se.”  

Greenberg v. Spitzer, 155 A.D.3d 27, 41, 62 N.Y.S.3d 372, 383 (2d Dept. 2017).  A plaintiff 

suing under a theory of defamation, therefore, must allege that the statements that are the subject 

of the Complaint are false.   

In addition, “[t]ruth is an absolute defense to a defamation action, and the test to 

determine whether a statement is substantially true “ ‘is whether [the statement] as published 

would have a different effect on the mind of the reader from that which the pleaded truth would 

have produced’ ” Id. at 41 (internal citation omitted).  Further, the “[t]ruth is an absolute defense 

to a libel action, regardless of the harm done by the statements” Matovcik v. Times Beacon 

Record Newspapers, 46 A.D.3d 636, 638, 849 N.Y.S.2d 75 (2d Dept. 2007).  “Even if a 

publication is not literally or technically true in all respects, the defense of truth applies as long 

as the publication is ‘substantially true,’ and minor inaccuracies are acceptable.”  Id. (internal 

citations omitted).      

In terms of the defamation claim, in order to withstand a dismissal motion, a complaint 

alleging defamation must, in accord with CPLR 3016(a), include “the particular words allegedly 

constituting defamation” and in addition, “must also allege the time when, place where, and 
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manner in which the false statement was made, and specify to whom it was made.” Epifani v. 

Johnson, 65 A.D.3d 224, 233, 882 N.Y.S.2d 234, 242 (2d Dept. 2009).    

The counterclaim alleges the following defamatory statements: (1) on June 11, 2021, Ms. 

Alexander filed a police report with the Spring Valley Police Department containing an allegedly 

false report that Defendant harassed an elderly resident; (2) on June 16, 2021, Ms. Alexander 

falsely reported to the same police department that Defendant threatened to shoot her in the head 

between the eyes; (3) since April or May of 2020 and continuing thereafter, Ms. Alexander 

falsely reported that Defendant’s unit was in foreclosure; and (4) in September of 2020 (or some 

undisclosed date thereafter) the Board of Managers posted Mr. Cohen’s letter on each unit in the 

apartment complex.  NYSCEF Doc. 23.   

The Court determines that the April and/or May of 2020 statements allegedly made by 

Ms. Alexander regarding Defendant’s unit being in foreclosure are not actionable.  These 

allegations, even if they are continuing and potentially timely, simply do not meet the specificity 

requirements of CPLR 3016(a) and must therefore be dismissed.2   

The allegations regarding the June 11, 2021 and June 16, 2021 false reporting to the 

police, however, are sufficient to withstand the dismissal motion, as the filing of such a false 

report, especially if published to others on the Board of Managers or other residents, could 

constitute slander per se, in which special damages need not be established.  See, Fusco v. Fusco, 

36 A.D.3d 589, 591, 829 N.Y.S.2d 138 (2d Dept. 2007).  In terms of slander per se, though the 

Court is aware that not all crimes constitute “serious crimes” for the purposes of constituting 

same, the Court determines that Defendant has alleged enough detail at this stage to survive the 

motion.  Further, though a qualified immunity may be deemed to have attached to the subject 

statements made by Ms. Alexander on the dates set forth in the pleading, the Court does not have 

enough information before it to make this determination.  Whether these claims will ultimately 

be able to be established, or even survive a summary judgment motion, are questions for another 

 
2 Any statements that were made in April or May of 2020, if the subject of the defamation claim, 

would not in fact be timely under the one-year statute of limitations.  CPLR 215(3). This action 

was first commenced on September 14, 2021, which is more than one year after these statements 

were allegedly made.   
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day.  The motion to dismiss the defamation claims stemming from the June 11, 2021 and June 

16, 2021 incidents as alleged against Ms. Alexander is therefore denied.   

Defendant’s defamation claim as asserted against the Board of Managers generally for 

posting Mr. Cohen’s letter on each unit in the apartment complex on unspecified dates is 

dismissed.  First, the Court notes that the claim does not meet the specificity requirements of 

CPLR 3016(a), supra.  Additionally, there are no allegations that the Board wrote the letter.  

Indeed, all seem to acknowledge the letter was prepared by Mr. Cohen in his capacity as counsel 

to the Board.  The letter was addressed to Defendant and was copied to the Board.  The 

defamation claim asserted against Mr. Cohen in the Third-Party Complaint shall be addressed 

separately herein.  In any event, as shall be discussed infra, the letter itself is not defamatory, and 

therefore, any alleged “republication” of the letter (on unspecified dates by unnamed individuals) 

cannot serve as the basis for a defamation claim.   

Any claims that the Board of Managers or Ms. Alexander breached their fiduciary duty 

are dismissed. “Individual board members have fiduciary duties owed to the Condominium and 

its unit owners.” Kaung v. Board of Managers of Biltmore Towers Condominium Ass’n, 22 

Misc.3d 854, 873, 873 N.Y.S.3d 421, 436 (Sup. Ct. Westchester Cnty. 2008).; see also, Board of 

Managers of Fairways at North Hills Condominium v. Fairway at North Hills, 193 A.D.2d 322, 

603 N.Y.S.2d 867 (2d Dept. 1993) (the fiduciary duty of the board of managers requires that they 

perform their duties in good faith and with the degree of care that an ordinary prudent person in a 

like position would use under similar circumstances; board members are free from liability for 

honest but imperfect exercises of its business judgment, and will only be held individually liable 

self-dealing and bad faith are established).   Nevertheless, Courts will dismiss complaints that are 

devoid of any specific allegations of fraud, self-dealing or other wrongdoing that would support 

a finding of individual liability against the Board and its members.  See, Kaung, supra.   

Therefore, as the pleading in this case fails to contain specific allegations of fraud or 

wrongdoing as against the Board in connection with Defendant’s claims of defamation, any 

claims of breach of fiduciary duty asserted against the Board, or Ms. Alexander individually, are 

dismissed.    

 

FILED: ROCKLAND COUNTY CLERK 05/19/2022 11:53 AM INDEX NO. 034870/2021

NYSCEF DOC. NO. 49 RECEIVED NYSCEF: 05/19/2022

11 of 14

https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1993215650&pubNum=0000602&originatingDoc=Ib6109582c60111ddb6a3a099756c05b7&refType=RP&originationContext=document&transitionType=DocumentItem&ppcid=90e0c825402d4e319e11f7873e928e01&contextData=(sc.DocLink)
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1993215650&pubNum=0000602&originatingDoc=Ib6109582c60111ddb6a3a099756c05b7&refType=RP&originationContext=document&transitionType=DocumentItem&ppcid=90e0c825402d4e319e11f7873e928e01&contextData=(sc.DocLink)
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1993215650&pubNum=0000602&originatingDoc=Ib6109582c60111ddb6a3a099756c05b7&refType=RP&originationContext=document&transitionType=DocumentItem&ppcid=90e0c825402d4e319e11f7873e928e01&contextData=(sc.DocLink)


12 
 

Motion to Dismiss the Third-Party Complaint 

 As set forth, supra, the only new party that is the subject of the third-party pleading is 

Mr. Cohen, counsel to the Board of Managers.  All other Third-Party Defendants are the named 

Plaintiffs in the main action, and the claims asserted against them in the Third-Party Complaint 

are the subject of the counterclaims, all of which were addressed in detail above.  The Third-

Party Complaint is therefore dismissed as against the Board of Managers and Ms. Alexander.   

 The Court, however, will address the motion to dismiss the causes of action asserted 

against Andrew Cohen for breach of fiduciary duty and defamation. The facts that form the basis 

of the Third-Party claims against Cohen are as follows: in May of 2019, Third-Party Plaintiff, 

who was a Board member at the time, sought Mr. Cohen’s “assistance” in obtaining certain 

financial documents from the other board members.  NYSCEF Doc. 23, ¶55-58.  Mr. Cohen 

informed Third-Party Plaintiff that he was unable to assist him, since he was counsel to the entire 

Board, and not Third-Party Plaintiff’s attorney.  Id.  On May 29, 2020, Mr. Cohen allegedly sent 

Third-Party Plaintiff an e-mail referencing the By-laws.  Mr. Cohen did not obtain the financial 

documents requested by Third-Party-Plaintiff, nor did he launch an investigation into same.  Id. 

at ¶59-61.  Sometime thereafter, Third-Party Plaintiff contends he was harassed and ultimately, 

he was removed from the Board later in 2020.  Id. at ¶ 62-63.  On September 14, 2020, he was 

served with the letter written by Mr. Cohen.  Id. at ¶64.  The Board authorized that said letter be 

placed on every unit owner’s door.  Id. at ¶65.   

Breach of Fiduciary Duty 

Third-Party Plaintiff alleges that Mr. Cohen generally breached a fiduciary duty that was 

owed specifically to him.  Third-Party Defendant contends that this case of action should be 

dismissed because he never owed Third-Party Plaintiff any fiduciary duty.  Indeed, the “core of a 

fiduciary relationship is ‘a higher level of trust than normally present in the marketplace between 

those involved in arm’s length business transactions.’” Faith Assembly v. Titledge of N.Y. 

Abstract, LLC, 106 A.D.3d 47, 62, 961 N.Y.S.2d 542 (2d Dept. 2013) (internal citation omitted).  

“A fiduciary relationship ‘exists between two persons when one of them is under a duty to act for 

or to give advice for the benefit of another upon matters within the scope of the relation’ 

(Restatement [Second] of Torts § 874, Comment a ).”  EBC I, Inc. v. Goldman, Sachs & Co., 5 

N.Y.3d 11, 19, 799 N.Y.S.2d 170, 175 (2005).   
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Indeed, as per Mr. Cohen’s Affidavit submitted in support of the instant motion to 

dismiss, Mr. Cohen was counsel for the Board of Managers, not to the Third-Party Plaintiff 

individually.  NYSCEF Doc. 40.  Same is evidenced by his retainer agreement which is attached 

to his Affidavit. NYSCEF Doc. 41. There are no other facts alleged which would support the 

existence of a fiduciary relationship between Mr. Cohen and the Third-Party Plaintiff, and 

therefore, this claim must be dismissed as requested in Third-Party Defendants’ motion.      

Defamation 

Third-Party Plaintiff alleges that the contents of Mr. Cohen’s September 2020 are 

defamatory in nature.  The Court disagrees, and grants the motion to dismiss this claim.   

Mr. Cohen prepared this document in his capacity as counsel to the Board.  NYSCEF 

Doc. 40.  The document, assuming it forms the basis of Third-Party Plaintiff’s defamation claim, 

was sent to him directly, and copied to the Board during the time period immediately before his 

removal from the Board.  There are no allegations in the pleading that indicated Mr. Cohen 

“published” this document that he created in his capacity as counsel to the Board.  Moreover, this 

Court determines that the statements in the letter constitute “subjective characterizations” of 

Third-Party Plaintiff’s behavior, and as such, are non-actionable expressions of opinion. See, 

Galanova v. Safir, 138 A.D.3d 686, 687, 29 N.Y.S.3d 459 (2d Dept. 2016).  Finally, the Court 

notes that Third-Party Plaintiff has made no showing of special damages, nor has he established 

that the contents of this letter constitute defamation per se. See, Greenberg v. Spitzer, supra.   

   Therefore, based on the foregoing, Third-Party Defendants’ motion to dismiss the 

defamation claims asserted against Mr. Cohen is granted.    

Punitive Damages 

Defendant/Third-Party Plaintiff seeks an award of punitive damages with respect to each 

counterclaim and third-party claim in his pleadings.  The Court dismisses these claims.  The 

pleading is insufficient to establish that any party engaged in the type of “gross” or “morally 

reprehensible” or “egregious” conduct that would substantiate a request for sanctions.  New York 

University v. Continental Ins. Co., 87 N.Y.2d 308, 315-16, 639 N.Y.S.2d 283 (1995).  Nor has 

there been any alleged conduct that is of “‘such wanton dishonesty as to imply a criminal 

indifference to civil obligations’” Id. (internal citation omitted).  Under these circumstances, the 
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claims for punitive damages must be dismissed.  See, Waterview Catering Corp. v. New York 

Property Ins. Underwriting Ass’n, 79 A.D.2d 973, 434 N.Y.S.2d 456 (2d Dept. 1981). 

CONCLUSION 

 Based on the foregoing, the Court grants the Third-Party Defendants’ motion to dismiss 

the Third-Party Action in its entirety.   

With respect to the counterclaims as asserted in the Amended Answer, the Court grants 

the motion to dismiss counterclaims two and three in their entirety.  The Court denies the motion 

to dismiss counterclaim one with respect to the Defendant Board of Managers, and grants the 

motion to dismiss with respect to Defendant Ms. Alexander in her individual capacity.  The 

Court denies the motion to dismiss counterclaim four with respect to the defamation claim 

asserted against Ms. Alexander stemming from her June 11 and June 16, 2021 statements to 

police, and grants the motion with respect to the defamation claim asserted as against the 

Defendant Board of Managers, and the breach of fiduciary duty claims asserted against all 

named Defendants.  All claims for punitive damages are also hereby dismissed.   

Now, therefore, it is hereby 

ORDERED, that Plaintiffs shall have thirty (30) days from the date on entry of this 

Decision and order to Answer the counterclaims consistent with the above decision; and it is 

further  

ORDERED, that the attorneys shall appear virtually before the Court for a preliminary 

conference on Wednesday, July 6, 2022 at 9:30 a.m.  Microsoft Teams links will be sent out by 

the Clerk of the Court to all counsel of record.    

The foregoing shall constitute the Decision and Order of this Court.    

 

Dated: New City, New York 

May 19, 2022       

       _______________________________ 

       Hon. Thomas P. Zugibe, J.S.C. 

  

 To: All counsel of record with NYSCEF 
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SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF ROCKLAND 
--------------------------------------------------------------------X 
BOARD OF MANAGERS OF HILLCREST POINT 
APARTMENTS OWNER'S CORP., and PAMELA 
ALEXANDER, 

MICHAEL DALEY, 

Plaintiffs-Counterclaim Defendants, 

- against -

Defendant-Counterclaim Plaintiffs. 
--------------------------------------------------------------------X 
MICHAEL DALEY, 

Third Party Plaintiff, 

- against -

BOARD OF MANAGERS OF HILLCREST POINT 
APARTMENTS OWNER'S CORP., and PAMELA 
ALEXANDER and ANDREW COHEN, 

Third Party Defendants. 
--------------------------------------------------------------------X 

Index No. 034870/2021 

NOTICE OF ENTRY 
(Mot. Seq. No. 3) 

PLEASE TAKE NOTICE that annexed here to is a true copy of a Decision and Order of the 

Supreme Court of the State of New York, Rockland County (Zugibe, T.) dated October 2, 2022 

(NYSCEF Doc. No. 64 ), and entered in the Supreme Court of the State of New York, office of the 

Rockland County Clerk on October 3, 2022. 

Dated: New York, New York 
October 3, 2022 

By: . 

4891-71 54-7446, V. I 

Yours, etc., 

RMAN GREENSPUN, P.C. 

M nu eila Davidson, Esq. 
Attorneys for Counterclaim/Third-Party Defendants 
110 East 42nd Street, 17th Floor 
New York, New York 10017 
(212) 682-2900 
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To commence the 30 day statutory time period for 

appeals as of right (CPLR 5513[a]), you are advised 

to serve a copy of this order, with notice of entry, 

upon all parties. 

 

 

SUPREME COURT OF THE STATE OF NEW YORK 

COUNTY OF ROCKLAND 

-------------------------------------------------------------------------X 

BOARD OF MANAGERS OF HILLCREST POINT 

APARTMENTS OWNER’S CORP. and PAMELA 

ALEXANDER 

 

          

    Plaintiffs,    DECISION AND ORDER  

         Index No.: 034870/2021 

    -against-         

         Mot. Seq. No. 3 

MICHAEL DALEY,  

 

    Defendant. 

--------------------------------------------------------------------------X 

MICHAEL DALEY,  

    Third-Party Plaintiff,  

   -against-  

 

BOARD OF MANAGERS OF HILLCREST POINT 

APARTMENTS OWNER’S CORP., PAMELA 

ALEXANDER, and ANDREW COHEN, 

 

    Third-Party Defendants. 

--------------------------------------------------------------------------X 

ZUGIBE, J. 

In connection with the motion to reargue the Court’s Decision and Order dated May 19, 

2022 (NYSCEF Docs. 48/49) submitted on behalf of Plaintiffs/Counterclaim Defendants Board 

of Managers of Hillcrest Point Apartment Owner’s Corp. (“Board of Managers”) and Pamela 

Alexander (“Ms. Alexander”), the Court has read and considered documents designated via 

NYSCEF as numbers 54-60 and 63, and hereby grants the motion in its entirety.   

A proponent on an application for leave to reargue must show that the court overlooked 

or misapprehended the facts or law, or for some reason mistakenly arrived at its earlier decision.  

FILED: ROCKLAND COUNTY CLERK 10/03/2022 10:18 AM INDEX NO. 034870/2021

NYSCEF DOC. NO. 64 RECEIVED NYSCEF: 10/03/2022

1 of 5

FILED: ROCKLAND COUNTY CLERK 10/03/2022 12:38 PM INDEX NO. 034870/2021

NYSCEF DOC. NO. 65 RECEIVED NYSCEF: 10/03/2022

3 of 7



2 
 

See, CPLR § 2221(d)(2); Bolos v. Staten Island Hospital, 217 A.D.2d 643, 629 N.Y.S.2d 809 (2d 

Dept. 1995).  Such motion “is addressed to the sound discretion of the court.”  Pahl Equip. Corp. 

v. Kassis, 182 A.D.2d 22, 27, 588 N.Y.S.2d 8 (1st Dept. 1992), lv dismissed, 80 N.Y.2d 1005 

(1992); rearg denied, 81 N.Y.2d 782 (1993).   

Counsel for the Board of Managers and Ms. Alexander contends that the Court 

overlooked or misapprehended certain facts or law in arriving two of the determinations set forth 

in its prior Decision.  The Court will address each argument separately herein.   

A. The Court’s Denial of the Motion to Dismiss Defendant’s First Counterclaim  

Defendant’s first counterclaim asserts Plaintiffs breached either the by-laws of the 

corporation or the terms of the proprietary lease when they failed to make and/or timely make 

certain repairs to the Defendant’s unit.  In Plaintiffs’ motion to dismiss, they argued that 

Defendant had no standing to raise this claim because the pleading did not contain sufficient 

allegations that Defendant’s spouse died or that her shares in the cooperative apartment 

corporation passed to him upon her death.  In the motion to reargue the Plaintiff points out that 

the Defendant did not make these allegations in his opposition to the original motion to dismiss, 

but instead pointed the Court to EPTL § 6-2.2(c) which, as per Plaintiff, would only be 

applicable (if at all) if Defendant’s spouse was deceased, which she is not.  Plaintiff avers that 

the Court misapprehended or overlooked this fact.  Indeed, the Court misapprehended this fact.   

In addition, the Plaintiffs point out that even if Defendant was a third-party beneficiary of 

the lease at issue, he has not alleged the elements required to establish third party standing.  

Indeed, as per the Plaintiff in the instant motion, the only documentary support for the 

Defendant’s claim regarding third-party standing to enforce a contract was the contract of sale of 

the unit at issue between the Defendant’s spouse and the seller.  But, of note, this is not the 

contract which Defendant contends was breached.  As per the pleading, the Defendant contends 

that Plaintiffs violated either the corporation’s by-laws or the proprietary lease, not the contract 

of sale.  Further, Plaintiff contends that Defendant’s conclusory allegation that he could be a 

third-party beneficiary to the proprietary lease if his spouse added him to the lease, or if she died, 

constitutes pure speculation and is insufficient pursuant to the law cited in the motion to establish 

the existence of any third-party beneficiary status. The Plaintiffs assert that the Court overlooked 

this case law.  
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In opposition to the motion to reargue, Defendant concludes he must have standing 

because he is the “spouse of the shareholder.”  Defendant cites no case law in support of this 

position. He further argues that the proprietary lease, which was submitted as an Exhibit in 

opposition to the original motion to dismiss,1 “makes clear the intent of the parties, including the 

spouse, the shareholder, was to include Defendant on the shares but at the very least, to be a 

third-party beneficiary.”  NYSCEF Doc. 60, p. 2.  Notably, Defendant cites to no specific 

provision of the lease which supports this contention.  Finally, Defendant states that the Plaintiffs 

acceptance of payment from him for damages allegedly caused to a neighboring unit, and their 

decision to allow him to sit on the co-op board are indicative of his status as a third-party 

beneficiary.  Though the Court admittedly finds it curious that the Defendant was allowed to sit 

on the Board of Managers, Defendant offers absolutely no legal support for this assertion.  In 

fact, Defendant offered no case law whatsoever to oppose the points raised by Plaintiff in their 

motion to reargue.   

The Court acknowledges that it overlooked and/or misapprehended certain facts raised in 

the prior motion.  In addition, the Court concurs with Defendants that the Court of Appeals’ 

decision in Fourth Ocean Putnam Corp. v. Interstate Wrecking Co. is controlling, and that the 

Defendant has failed to establish that he has third party standing to enforce the terms of the 

proprietary lease and/or the by-laws.  Fourth Ocean Putnam Corp. v. Interstate Wrecking Co., 66 

N.Y.2d 38 (1985).   

The Court therefore grants this prong of the motion, and dismisses Defendant’s first 

counterclaim as asserted against the Board of Managers.  As a reminder, the Court already 

dismissed this counterclaim as against Plaintiff Ms. Alexander. NYSCEF Docs. 48 & 49.        

B. The Court’s Denial of the Motion to Dismiss Defendant’s Fourth Counterclaim  

Defendants’ fourth counterclaim sounds in defamation.  The Court previously dismissed 

this counterclaim as against the Board of Managers, however declined to dismiss the claim as 

against Plaintiff Ms. Alexander. NYSCEF Docs. 48 & 49.  Plaintiffs contend that the Court 

overlooked or misapprehended the facts, and as a result, misapplied the case law cited in its 

 
1 The Court notes that NYSEF Doc 24 appears to be certain pages of the proprietary lease, 

specifically pages 121-122 and 132.  The full document was not submitted by the Defendant.  

See, NYSCEF Doc. 24.   
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original decision.  Additionally, Plaintiffs assert that Defendant did not meet the specificity 

requirements of CPLR 3016 insofar as Defendant did not identify to whom specifically the 

defamatory statements were made and did not provide sufficient details regarding Ms. 

Alexander’s alleged publication of a false police report to other board members and residents.  

Finally, Plaintiffs contend that pursuant to the Court of Appeals’ decision in Liberman v. 

Gelstein, the act of falsely attributing threatening statements to someone does not constitute 

slander per se. Liberman v. Gelstein, 80 N.Y.2d 429, 436, 590 N.Y.S.2d 857 (1992).  Therefore, 

as per Plaintiffs, to survive the motion to dismiss this defamation claim, Defendant was required 

to establish special damages, which they contend that he did not.    

In opposition, Defendant attempts to distinguish the Court’s determination in Liberman 

by noting that in the case at bar, discovery has not yet been completed.  Further, Defendant 

contends that the Court in Liberman was only intended to apply to instances when the alleged 

threatening statements constitute harassment, a violation, and not aggravated harassment   which 

constitutes a crime. Defendant does not address his failure to plead special damages, because it 

appears to be his position that the allegations in his pleading to amount to slander per se.   

On reargument, the Court notes that it did misapply the Liberman holding.  The alleged 

defamatory conduct of Ms. Alexander cannot constitute slander per se.  This would be true even 

if the statements attributed to Ms. Alexander rose to the level of misdemeanor harassment, as 

expressly set forth in Liberman.  Id. at 436.  This being the case, Defendant is required to allege 

the existence of special damages, which he has not.   

Further, this case is distinguishable from Fusco v. Fusco, which the Court had relied 

upon in issuing its earlier decision.  In Fusco, the pleading alleged specifically to whom the 

defamatory statement was published.  Fusco v. Fusco, 36 A.D.3d 589, 591, 829 N.Y.S.2d 138 

(2d Dept. 2017).  In this case, the Defendant only alleges that the false statements were published 

“to other Board members and other residents of Hill Crest” with no other supporting details 

offered.  Therefore, with respect to the defamation counterclaim, the pleading is not sufficient to 

withstand the motion to dismiss.       

The Court therefore grants this prong of the motion, and dismisses Defendant’s fourth 

counterclaim as asserted against Ms. Alexander.   
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Now, therefore, it is hereby  

ORDERED, the instant motion for reargument is granted in its entirety as set forth more 

fully, supra, and Defendant’s counterclaims that are the subject of said motion are dismissed, 

and it is further  

ORDERED, that the parties are directed to continue to comply with the Court’s Order of 

Reference to Mediation set forth as NYSCEF Doc. 62, and to participate in the upcoming 

mediation session(s) in good faith in an attempt to resolve this matter without the need for further 

litigation; and it is further  

ORDERED, that counsel shall appear virtually before the Court on November 2, 2022, at 

11:00 a.m., as previously scheduled, for purposes of a compliance conference.  

The foregoing shall constitute the Decision and Order of this Court.    

 

Dated: New City, New York 

October 2, 2022       

       _______________________________ 

       Hon. Thomas P. Zugibe, J.S.C. 

  

 To: All counsel of record with NYSCEF 
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ST A TE OF NEW YORK ) 
) ss.: 

COUNTY OF NEW YORK ) 

CECILE PELL, being duly sworn, says that deponent is not a party to the action; is over 
the age of 18 years and employed at Braverman Greenspun, located at 110 East 42nd Street, 17th 

Floor, New York, New York 10017; that on the 3rd day of October, 2022, deponent served the 
within NOTICE OF ENTRY WITH DECISION AND ORDER (DOC #064) upon: 

Anthony M. Giordano, Esq. 
23 Spring Street, Ste 204A 
Ossining, New York 10562 

Andrew L. Cohen, Esq. 
151 Airport Executive Park 
Nanuet, New York 10954 

the address designated for such service, by depositing a true copy of same enclosed in a postpaid, 
properly addressed wrapper , in an official depository under the exclusive care and custody of the 

United States Postal Service within the State ofNew : : ~ ~ 

Sworn to, before me, this 
3rd day of October, 2022 

RAMEA BALACHANTHIRAN 
Notary Publk:, State of New Yottc 
Registration No. 01BA6439591 

Qualified In Nassau County 
Commiasion Eicplfea August 29, 2028 

4857-1131-3718 v.l 
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