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E.FILE
SUPREME COURT - STATE OF NEW YORK

COMMERCIAL DIVISION IAS PART 48 - SUFFOLK COUNTY

PRESENT:
HON. JERRY GARGUILO
SUPREME COURT JUSTICE

ATTORNEY R PLAINTIFF

Plaintiffs,
PATRICIA BYRNE BLAIR
9-B Montauk Highway
Blue Point, NY 11715

ATTORNEY FOR DEFENDANTS
-against- BRAVER]T{AN GREENSPUN, PC

ll0 East 42"d Street, l7tfr Floor
New York, NY 10017FIRE ISLAND PINES PROPERTY OWNERS'

ASSOCIATION, INC. (FIPPOA), FIPPOA
CHARITABLE FOUNDATION, JAY PAGANO,
MICHAEL HARTSTEIN and ALAN S.

BRODHERSON,

Defendants.

The Court has considered the lollowing in consideration of its determination:

l Affidavits and Affirmation in Support (Doc. 3lOm 326)
2. Exhibits in Support (Doc. 3l I - 325m 327 - 329)
3. Affirmation in Opposition (Doc. 331)
4. Affirmation in Reply (Doc. 334)
5. Exhibits in Reply (Doc. 335 - 340)

RONCALLI FREIGHT COMPANY, INC.,

Determination of Costs, Disbursements and Attorney's Fees In Lieu of Hearing
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It is
ORDERED that the Defendant Fire Island Pines Property Owners Association, Inc.

is awarded a judgment on the counterclaim in the sum of $7,326.90 from November l,
2014,and the sum of$17,640.00 fiom September 1,2014; and it is further

ORDERED thar the Defendant Fire Island Pines Property Owners Association, Inc.
is awarded costs and disbursements in the sum of $46,133.79; and it is further

ORDERED that the Defendant Fire Island Pines Property Owners Association, Inc.
is awarded attomey's fees in the sum of$235,145.13 from February 3,2021.

Upon this Court's award of summary judgment dismissing the amended complaint
and partial summary judgment on the counterclaim to the Defendant, the Defendant now
seeks an order issuing a judgment for its damages incurred from the Plaintifls non-
payment of Landing Fees for 2013 and 2014,, and for costs, disbursements and attomey's
fees. Upon request ofthe parties, this Court has agreed to the submission ofpapers in lieu
of a hearing.

In support of its application, Defendant submits the amended complaint, answer

with counterclaim, meticulous records and time sheets of the work performed by its
attorneys, the hourly rate of each attomey and staff who worked on the matter, an

explanation ofthe prevailing pay for attorneys oftheir ability and expertise, an explanation

ofeach attorney's experience, and a ledger ofLanding Fee payments made by Plaintiff in
2013 and 2014. A review of the Wherefore clause of the answer reveals that Defendant
seeks the following: "FIPPOA demands judgment dismissing the Complaint and awarding

il $23,08 1.00 on its counterclaim, together with the attorney's fees, costs and

disbursements and such other, further and different relief as the Court may deem just,

proper and equitable." Defendant submits the personal affidavit of Henry Robin, the

President of FIPPOA who recited the history of the difficulties it encountered with Plaintiff
and its predecessors, as well as the failure to pay Landing Fees. A review of the Landing
Fee payment ledger reveals that in 2013, Plaintiffpaid $19,860, leaving a balance owed of
$6,978, to which a late f'ee of $348.90 was added, totaling a balance of $7,326.90, which
the Plaintiff agreed to pay by November 1,2014. In2014 the Plaintiff paid a total of
$10,000, leaving a balance of$16,800, to which a late fee of$840 was added. totaling a
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balance owed of $17,640.00, which per the May 2014 Agreement, Plaintiff agreed to pay

by September 1,2014. Plaintiff concedes that it failed to pay either amount. Defendant
also submits documents which demonstrate its costs and disbursements in the amount of
$46,133.79.

In opposition, Plaintifls attorney affirms that this amount is ridiculous, and, if
anything, attomey fees for prosecuting the counterclaim should be the only source of
attorney f-ees. In any event, counsel states that to allow an award of twice the amount of
the counterclaim to Defendant would be unjust. Counsel further states that the order dated
February 3, 2021, limits attorney fees to the counterclaim, and not to the defense of the
action.

"'Under the general rule, attomey's fees and disbursements are incidents of litigation
and the prevailing party may not collect them lrom the loser unless an award is authorized
by agreement between the parties or by statute or court rule"' ((Hooper Assoc, v, AGS
Computers, T4 N.Y.2d 487,491,549 N.Y.S.2d 365 [1989]). Whether a party is the
prevailing party such that it is entitled to attomey's fees is whether the parry has "prevailed
with respect to the central relief sought," (Nestor v McDowell,8l NY2d 410, 416, 599

NYS2d 507 [1993]), as well as whether the party prevailed on the "central claims
advanced, and received substantial relief in consequence thereof: (Board of Mgrc. Of 55

Walker Condo. v Walker 5t.,6 AD3d 279,280,774 NYS2d 701 [1st Dept 2004]). Here,

there is no dispute that attorney's fees are authorized by the Contract dated January 8, 2008

and renewed on May 9,2014. Defendant is the prevailing party since it was successful in
its central claim seeking damages for unpaid Landing Fees.

Therefore, this Court awards the Defendant damages on its counterclaim for unpaid
landing fees plus late fees for 2013 in the amount of $7,326.90 from November 1,2014,
and unpaid landing fees plus late fees for the year of 2014 in the amount of $17,640.00
from September 1,2014. The Court also awards the Defendant its costs and disbursements

incurred for the defense ofthe action and on the counterclaim in the amount of $46, I 33.79.

Before ordering one party to pay another party's attomey's fees the trial court has

the inherent authority and responsibility to determine that the claim for fees is reasonable

(see FirslNal. Bank of E. Islip v Brower,42 NY2d 471,474,398 NYS2d 875 [1977]). In
addition, the date on which the right to interest on the fees accrued is that on which the

party seeking the lees was determined to be the prevailing party. The determination of
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reasonable attomey's fees is left to the sound discretion of the trial courl (see Miller Realty
Assocs. v. Amendola.5 I AD3d 987, 859 N.Y.S.2d 258 L2d Dept 20081).

"In determining what is reasonable compensation for an attomey, the court may
consider a number of factors including 'the time spent, the difficulties involved in the
matters in which the services were rendered, the nature of the services, the amount
involved, the professional standing of the counsel, and the results obtained"' (Granada
Condominium I v Morris,225 AD2d 520,522,639 NYS2d 91 [2d Dept 1996], quoting
Matte r of B ob ec k, 196 AD2d 496, 497, 600 NYS2d 7 58 [2d Dept I 993 ]).

Applying these principles, the Defendant has met its burden of establishing its
entitlement to reasonable attorney's fees upon submitting its counsel's affirmation and a
detailed ledger of services rendered with hourly charges. The Court declines to follow the
Plaintifls suggestion to limit attomey fees to the work performed on the counterclaim.
Inasmuch as the Defendant sought judgment dismissing the complaint, damages on the
counterclaim and attorney fees, costs and disbursements in its answer, and was successful
in defending against all the Plaintifls allegations, thereby dismissing the amended
complaint in its entirety as well as obtaining judgment on the counterclaim, this Court sees

no reason to award attomey's fees only on the counterclaim.

Contrary to the Plaintifls argument that the Order dated February 3, 2021 did not
allow for attorney fees in defending against the amended complaint, the Court notes that
the Order simultaneously granted summary judgment dismissing the complaint and
awarded partial summary judgment on the counterclaim and set a hearing date "to
determine the amount of landing fees, late fees and other costs owed by Plaintiff." This
Court considers "other costs" to include reasonable attorney's fees. In consideration ofthe
submissions and under the present circumstances, the Court, in its discretion, finds that the
request for attomey's fees in the amount of $427,583.26 is unreasonable.

Therefore, this Court awards the Defendant reasonable attorney's fees for work
performed in defense of the amended complaint and on the counterclaim in the amount of
$255,571.14 from February 3,2021, the date of the Order which granted summary
judgment to Defendant dismissing the action and awarding partial summary judgment on
its counterclaim.

Accordingly, it is
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ORDERED that the Defendant Fire Island Pines Property Owners Association, Inc.
is awarded a judgment on the counterclaim in the sum of $7,326.90 liom November l,
2014,and the sum of $17,640.00 from September 1,2014; and it is further

ORDERED that the Defendant Fire Island Pines Property Owners Association, Inc.
is awarded costs and disbursements in the sum of $46,133.79; and it is further

ORDERED that the Defendant Fire Island Pines Property Owners Association, Inc.
is awarded attomey's fees in the sum of$235,145.13 from February 3,2021.

The foregoing constitutes the decision and ORDER of this Court.

Submit Judgment

Oc,Uol"r.r l8,IO22Dated:

HON RRY TJII,
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